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Money Suit No. 14/2010 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

 

                          Tuesday, the 29
th

 day of June, 2011 

 

Money Suit NO. 14/2010 

 

 

Smti Rina Kalita Bharali....................................Plaintiff(s)/Petitioner(s) 

        -Versus- 

Smti Swarna Lata Majumder ............................Defendant(s)/Opp. Party(ies) 

 

Money Suit No. 14/2010 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 22-06-2011  in the presence of 

 

Mr. Biswajit Saharia 

 Mr. Sonit Saikia}             ........................ . Advocate(s) for Plaintiff. 

      

Mr. O.P.Bhati} 

Mr. T.C.Das    }........................Advocate(s) for Defendant. 

 

and having stood for consideration to this day the Court 

 

delivered the following judgment: 
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JUGDMENT 

 

               This is a suit for realization of money amounting to Rs. 1,00,000/- 

(One Lakh)only filed by the plaintiff  Smti Rina Kalita Bharali against the 

defendant Smti Swarna Lata Majumder. 

 

              The brief facts of the plaintiff’s suit are that the defendant is known 

to the plaintiff since long back. The plaintiff sold a plot of land for her basic 

needs and that was known tot the defendant. The husband of the defendant 

had to be admitted in Guwahati Medical College and Hospital due to serious 

illness and the defendant approached the plaintiff for financial assistance . 

The defendant and the plaintiff made an agreement on 20-04-2006 and in 

oursuance of nthis agreement the defendant took an amount of loan of Rs. 

15,000/- on 06-04-2006and Rs. 18,000/- on 20-04-2006 from the plaintiff. 

Subsequently the defendant took an amount of Rs. 9,000/- on 26-04-2006, 

Rs. 3,500/- on 27-04-2006, Rs. 12,000/- on 28-04-2006,  Rs. 7,000/- on 10-

05-2006, Rs. 4,000/- on 24-05-2006 Rs. 3,000/- on 03-06-2006, Rs. 2,500/- 

on 07-08-2006, Rs. 8,000/- on 28-08-2006 Rs. 4,000/- on 10-01-2007, and 

Rs, 2500/- on 11-02-2007. As such the defendant took an amount of Rs. 

1,00,000/- from the plaintiff . That after long treatment the husband of the 

defendant expired and the plaintiff never returned the sum taken as loan. 

When the plaintiff requested the defendant to return back the money, the 

defendnat refused. A legal notice was sent to the defendant asking for the 

money but the defendant threatened the plaintiff. finding no other way, this 
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instant suit is filed against the defendnat for recovery of Rs. 1,00,000/- along 

with interest and cost.  

 

The defendant side appeared after receiving summons and contested the suit 

by filling written statement. It is submitted in the written statement that one 

non –judicial stamp paper was duly signed by the defendant and given to one 

Md. Falzur Rahman @ Munna Rahman in good faith as a security for 

repayment of loan of Rs. 10,000/- taken by the defendant and the said blank 

non judicial stamp paper has been used in the instant case by the said Munna 

Rhaman in collusion with the plaintiff to cause wrongful loss to the 

defendant. The defendant denied that the plaintiff ever possessed any plot of 

land . The amount taken from Munna Rahman was repaid on 21-08-2009 

and the said Munna Rahman executed a receipt on 21-08-2009 . Though at 

the time of repayment of loan the defendant asked Munna Rahman for  the 

non judicial stamp paper , Munna Rahman told the defendant that the same 

was not traceable and he would return it afterwards. The defendant denied 

taking of any amount of money as loan from the plaintiff and prayed to 

dismiss the suit of the plaintiff. 

 

                Upon the pleadings of both the parites and the documents 

submitted, the following issues are framed in the suit:- 

 

i) Whether the defendant took a sum of Rs. 1,00,000/- (Rupees One 

lakh) as loan from the plaintiff? 

ii) Whether the plaintiff is entitled to realize a sum of Rs. 1,00,000/- 

(One Lakh) from the defendant? 
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iii) Whether the plaintiff is entitled to decree  as prayed for in the 

plaint? 

 iii)  To what relief is the plaintiff entitled ? 

 

               The plaintiff filed evidence on affidavit of three (three) witnesses. 

The defendant side  cross examined the witnesses of the plaintiff. The 

defendant side did not adduce any evidence in support of their case. 

Argument was heard on behalf of the defendant and written argument was 

submitted by the plaintiff. 

 

DISCUSSIONS, DECISION, AND REASONS THEREOF: 

 

        I have carefully examined the evidence and perused the documents. 

My decision on the above issues are as follows:- 

 

ISSUE NO. 1 and 2  :-  

       

                 This issue relates to whether the defendant took a sum of Rs. 

1,00,000 /- as loan   from the plaintiff   as alleged in the plaint and whether 

the plaintiff is entitled to realize Rs. 1,00,000/- from the plaintiff. 

 

                       In this respect the PW-1, Smti Rina Kalita Bharalia deposed 

that husband of the defendant had to be admitted in Guwahati Medical 

College and Hospital due to serious illness and the defendant approached the 

plaintiff for financial assistance . The defendant and the plaintiff made an 

agreement on 20-04-2006 and in pursuance of this agreement the defendant 

took an amount of loan of Rs. 15,000/- on 06-04-2006 and Rs. 18,000/- on 
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20-04-2006 from the plaintiff. Subsequently the defendant took money as 

loan on several occasions and in total the defendant took as loan an  amount 

of Rs. 1,00,000/- from the plaintiff . 

 

The following documents are submitted by the plaintiff side. 

 

       i)         Exhibit 1 is the  agreement dated 20-04-2006. 

ii) Exhibit 2 is the Legal Notice dated 19-08-2009 sent by the 

Advocate of the plaintiff . 

iii) Exhibit 3 is the reply to the legal notice of the plaintiff. 

  

 PW2 ,Shri Gopi Kanta Sharma stated in his evidence on affidavit that 

the he knew that the defendant took money from the plaintiff on several 

occasions and he also knew that he was present at the time of excution of 

agreement dated 20-04-2006.  

 

PW3 Md. Fazlur Rahman deposed that the was a witness to the deed of 

agreement dated 20-04-2006 and that he signed the said  document with 

consent of both the parties.  

  

 

      It is seen that the signature of the defendant was not exhibited 

over the said agreement dated 20-04-2006.     On the other hand it 

is  to be noted  that the defendant did not deny  signature over the 

deed of agreement dated 20-04-2006 was not his signature.. What 

the defendant stated in his written statement is that the said 

signature was taken on a  non –judicial stamp paper which was 
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given to one Md. Fazlur Rahman @ Munna Rahman in good faith 

as a security for repayment of loan of Rs. 10,000/- taken by the 

defendant and the said blank non judicial stamp paper has been 

used in the instant case by the said Munna Rhaman in collusion 

with the plaintiff to cause wrongful loss to the defendant. 

 

But the defendant failed adduce any evidence that the said 

signature was given to Munna Rahman for Rs. 10,000/-. 

 

         Section 101 of the Indian Evidence Act is gone through 

which reads as follows:- 

 

““““101. Burden of Proof 101. Burden of Proof 101. Burden of Proof 101. Burden of Proof ---- Whoever desires any Court to give  Whoever desires any Court to give  Whoever desires any Court to give  Whoever desires any Court to give 

judgment as to any legajudgment as to any legajudgment as to any legajudgment as to any legal right or liability dependent on the l right or liability dependent on the l right or liability dependent on the l right or liability dependent on the 

existence of facts which he asserts, must prove that those facts existence of facts which he asserts, must prove that those facts existence of facts which he asserts, must prove that those facts existence of facts which he asserts, must prove that those facts 

exist. When a person is bound to prove the existence of any fact, it exist. When a person is bound to prove the existence of any fact, it exist. When a person is bound to prove the existence of any fact, it exist. When a person is bound to prove the existence of any fact, it 

is said that the burden of proof lies on that person.is said that the burden of proof lies on that person.is said that the burden of proof lies on that person.is said that the burden of proof lies on that person.””””    

    

                      In terms of the aforesaid provision, the burden of 

proving of fact lies with the party who substantially asserts the 

affirmative issues and not the party who denies it. This burden of 

proof never shifts although the onus of proof may shift.  

                                   In the present case, it has been observed 

plaintiff has been able to create a high degree of  probability  of 

the execution of the  agreement dated 20-04-2004,  as the 

defendant did not dispute that the signature over Exhi bit 1 is not 
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his signature.. Now it is for the defendant to discharge his onus 

that the said signatures were given to Munna Rahman for money 

amounting to Rs. 10,000/- taken from him and not in lieu of taking 

any loan amount from the plaintiff. In absence thereof, the burden 

of proof lying on the plaintiff shall be held to have been 

discharged so as to amount to proof of the plaintiff's case. 

 

 Though PW3 in his cross examination stated that Exhibit A is the 

receipt issued by him in lieu of returning Rs. 10,000/- by the 

defendant to him, this does not prove that the signature on the 

Exhibit 1  was given by the defendant  to Fazlur Rahman for 

R10,000/- . 

 

              In view of the above discussion, it is held that  plaintiff is 

able to establish a high degree of probability that the defendant 

received a sum of Rs. 1,5000/-  and Rs, 18,000/-from the plaintiff, 

in total Rs. 33,000/-(Thirty three thousand) only and not Rs. 

1,00,000/-(One Lakh). 

 

           The plaintiff failed to prove by way of evidence that any 

other money was taken other than Rs. 15,000/- and Rs. 18,000/- 

by the defendant.  

 Hence Plaintiff is not entitle to realize Rs. 1,00,000/- from the defendant.            

 This issues are decided accordingly. 

 

ISSUE NO. 3  and 4 

For the sake of convenience, these two issues are taken up together 
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 This issue related to whether the plaintiff is entitled to decree as prayed for 

and to what relief is the plaintiff entitled to. 

So, far as the decree prayed for in the plaint is concerned, it is seen from the 

decision in issue No 1 and 2 that plaintiff is not entitled to decree for Rs. 

1,00,000/- in his favour. 

 

              The plaintiff is entitled to decree for Rs. 33,000/- (Thirty three 

thousand ) Rupees only as per agreement dated 20-04-2006 .  Exhibit 1 did 

not bear anything regarding interest. As such interest at the rate of 9% is 

allowed , which in my opinion is reasonable, from the date of institution of 

the suit till realization along with the cost of the suit. 

 

O R D E R 

 

 The plaintiff is entitled to decree for Rs. 33,000/- (Thirty three thousand )  

only along with interest @ 9% from the date of institution of the suit till 

realization along with the cost of the suit. 

                 

Prepare decree accordingly. 

                 Given under my hand and seal of this Court on this the 29
th

  day 

of June, 2011. 

 

                                                             Mrs. Audri Bhattacharyya, 

                                                               Munsiff No. 3. 
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Appendix 

 

List of Witness of the plaintiff:- 

1. PW-1,    Smti Rina Kalita Bharalia  

2. PW-2 ,   Shri Gopi Kanta Sharma 

3. PW-3    Fazlur Rahman. 

 

List of documents and signatures exhibited by plaintiff:- 

      i)  Exhibit 1 is the  agreement dated 20-04-2006. 

ii)   Exhibit 2 is the Legal Notice dated 19-08-2009 sent by the Advocate 

of the plaintiff . 

iii)Exhibit 3 is the reply to the legal notice of the plaintiff. 

  

                   

 

    

                                                                               Mrs. Audri Bhattacharyya, 

                                                                                              Munsiff No. 3. 
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